AMENDED IN ASSEMBLY APRIL 21, 2003

CALIFORNIA LEGISLATURE—2003-04 REGULAR SESSION

ASSEMBLY BILL No. 1040

Introduced by Assembly Member Leno

February 20, 2003

An act to amend Sectiors—#2806—30+1—-and-304620011 and
30462 of, and to add Chapter 3.55 (commencing with Section 7289) to
Part 1.7 of Division 2 ofthe Revenue and Taxation Code, relating to
taxation.

LEGISLATIVE COUNSELS DIGEST

AB 1040, as amended, Leno—Oeeupaney-taxes—cigéligitaette
taxes.

Existing law authorizes—etties—and—eeuntilesal governmental
entitiesto levy specified-transient-eceupantaxes but prohibits the
imposition of local taxes by any city, charter city, town, county, charter
county, city and county, charter cities and counties, or other political
subdivision oragency of this state, on the sale, use, ownership, holding,
or other distribution of cigarettes and tobacco products, except as
provided
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This bill would, subject to specified requirements, authorize the
board of supervisors of a county to impose a tax, in addition to other
local taxes, on the privilege of selling cigarette and tobacco products
at retail within its boundaries, whether or not within an incorporated
city. Among other things, the tax would be subject to approval by a
majority vote of the board of supervisors and by/-avote of the
qualified voters of the county and would be imposed at an unspecified
rate inincrements ot/g%. The ordinance levying the tax would, among
other things, require the county to contract with the State Board of
Equalization with respect to the administration of the tax, as provided.

Vote: majority. Appropriation: no. Fiscal committee- yes
State-mandated local program: no.

The people of the State of California do enact as follows:

SECHONA—Seetof280-eithe Reverteantd—Teseder-Code

SECTION 1. Chapter 3.55 (commencing with Section 7289)
is added to Part 1.7 of Division 2 of the Revenue and Taxation
Code, to read:

CHAPTER3.55. (@unNTY ToBACCOTAX AUTHORITY

7289. (a) Subject to the requirements of subdivision (b), the
board of supervisors of a county may impose a tax, in addition to
any other tax authorized by this division, on the privilege of selling
cigarettes and tobacco products at retail within its jurisdiction,
whether or not within an incorporated city.

(b) The imposition of any tax under this section shall meet all
of the following requirements:

(1) An ordinance proposing the tax shall be approved by a
majority vote of all of the members of the county board of
supervisors and by a two-thirds majority vote of the qualified
voters of the county voting in an election on the issue.

(2) The ordinance proposing the tax shall state the rate of the
tax and the length of time for which the tax is to be imposed.

(3) The tax shall be imposed at a rate of at least percent,
but not to exceed __ percent, at increments &g percent.

(c) For purposes of this chapter, “cigarettes and tobacco
products” have the same meaning as provided in Sections 30003
and 30121.
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(d) (1) Theimposition of a tax pursuant to this section does not
prohibit the concurrent application of a tax imposed pursuant to
the Sales and Use Tax Law (Part 1 (commencing with Section
6001)), or the Bradley-Burns Uniform Sales and Use Tax Law
(Part 1.5 (commencing with Section 7200)), or of a tax imposed
in accordance with the Transactions and Use Tax Law (Part 1.6
(commencing with Section 7251)), to the sale, storage, use, or
other consumption of cigarettes or tobacco products.

(2) Notwithstanding Section 7203.5 or any other provision of
law, the imposition of a tax pursuant to this chapter by a county
does not prohibit the concurrent administration by the board of a
sales or use tax ordinance adopted by that county pursuant to the
Bradley-Burns Uniform Local Sales and Use Tax Law (Part 1.5
(commencing with Section 7200)).

7289.1. Any ordinance levying a tax pursuant to this chapter
shall provide that the tax shall, to the extent not inconsistent with
this chapter, conform to the Transactions and Use Tax Law (Part
1.6 (commencing with Section 7251)).

7289.2. No ordinance adopted pursuant to this chapter shall
becomeoperative other than on the first day of a calendar quarter
that commences more than 110 days after the adoption of the
ordinance.

7289.3. Every retailer engaged in business in a county that
has an operative ordinance enacted pursuant to this chapter shall,
at the time of making the sales of cigarettes or tobacco products,
collect the tax from the consumer and give to the consumer a
receipt therefor in the manner and form prescribed by the board.

7289.4. (a) Prior to the operative date of any ordinance
imposing a tax pursuant to this chapter, the county shall contract
with the board to perform all functions incident to the
administration and operation of the ordinance. If the county has
not contracted with the board prior to the operative date of its
ordinance, it shall nevertheless so contract and, in that case, the
operative date shall be the first day of the first calendar quarter
following the execution of the contract.

(b) The contract shall contain a provision requiring the county
to reimburse the board for, and to hold the board harmless from,
any and all costs, losses, or refunds of any kind whatsoever.

(c) Thecontract shall also contain a provision requiring, in the
event that a legal action is commenced challenging the validity of
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the tax in its entirety as opposed to its application to an individual
taxpayer, that the county place the tax proceeds into an
interest-bearing escrow account until the legality of the tax is

finally resolved by &nal and nonappealable decisioaendered by

a court of competent jurisdiction. This requirement shall be

enforceable by any interested person in a proceeding for a writ of
mandate.

(d) The county shall be entitled to indemnity for any and all
costs, losses, or refunds from any entity, except the state, that
participated in the imposition of the tax. For the purposes of this
part, “participated” means any involvement in procuring the
legislation that authorized the tax. Any organization that is a
member of the legislative body of the county imposing the tax has
participated in the imposition of the tax within the meaning of this
section.

7289.5. (a) Angounty that adopts an ordinance to levy a tax
pursuant to this chapter shall pay to the board its costs of
preparation to administer and operate the tax imposed pursuant
to the ordinance. The county shall pay those costs monthly as
incurred and billed by the board. Those costs include all
preparatory costs, including costs of developing procedures,
programming for data processing, developing and adopting
appropriate regulations, designing and printing of forms,
developingnstructions for the board’s staff and for taxpayers, and
other necessary preparatory costs that shall include the board’s
direct and indirect costs as specified by Section 11256 of the
Government Code. Any disputes as to the amount of preparatory
costsincurred shall be resolved by the Director of Finance, and his
or her decision shall be final. The maximum amount of all
preparatory costs to be paid by the county shall not, in any event,
exceed one hundred seventy-five thousand dollars ($175,000).

(b) In addition to the amounts otherwise provided for
preparatory costs, the board shall, as provided in Section 7289.6,
charge aramount for its services in administering the tax imposed
pursuant to this chapter as determined by the board, with the
concurrence of the Department of Finance.

7289.6. All evenues collected pursuant to a tax authorized by
this chapter shall be remitted to the State Board of Equalization
and allocated by the board as follows:
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(a) First, for reimbursement to the board, pursuant to the
contract between the boaahd the county of the reasonable costs
of administering and enforcing the ordinance on behalf of the local
entity.

(b) Second, for transmission to each county that has an
operative adinance enacted pursuant to this chapter, in an amount
corresponding to the amount of revenues derived within that
jurisdiction from a tax levied by that ordinance. Twenty percent of
all moneys transmitted to a county pursuant to this section may
only be expended by that local entity for purposes of local
preventative health education against tobacco use programs as
described in Section 104355 of the Health and Safety Code.

7289.7. All taxes imposed pursuant to this chapter collected
by the board pursuant to contract with the county shall be
transmitted byhe board to the county periodically as promptly as
feasible but no less &quently than twice in each calendar quarter.

7289.9. Except as provided in Section 7289.10, to the extent
feasible or practicable, Chapter 5 (commencing with Section
6451), Chapter 6 (commencing with Section 6701), Chapter 7
(commencing with Section 6901), and Chapter 8 (commencing
with Section 7051) of Part 1, shall govern determinations,
collection of tax, overpayments and refunds, and administration
under this chapter.

7289.10. The return and payment of the tax imposed by this
chapter is due and payable to the board on the same date as the
return and payment of the tax imposed pursuant to the Sales and
Use Tax Law (Part 1 (commencing with Section 6001)).

SEC. 2. Section 30111 of the Revenue and Taxation Code is
amended to read:

30111. The taxes imposed by this part are in lieu of all other
state, county, municipal, or district taxes on the privilege of
distributing cigarettes or tobacco products.

This section does not prohibit the application of Part 1
(commencing with Section 6001), Part 1.5 (commencing with
Section7200), Part 1.6 (commencing with Section 72&hapter
3.55 (commencing with Section 7289) of Part br7Article 2
(commencing with Section 37021) of Part 17 to the sale, storage,
use, or other consumption of cigarettes or tobacco products.

SEC. 3. Section 30462 of the Revenue and Taxation Code is
amended to read:
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30462. (a) All money deposited in the Cigarette Tax Fund
under this part is hereby appropriated, subject to the provisions of
any budget bill heretofore or hereafter enacted and Section 11006
of the Government Code, and shall, upon order of the Controller,
be drawn therefrom and allocated for the following purposes:

(1) To pay the refunds authorized by this part.

(2) The balance remaining in the fund shall be transferred to the
General Fund of this state on or before the last calendar day of each
month.

(b) It is the intent of the Legislature that Section 30111
continues to prohibit the imposition of local taxes by any city,
charter city,or town—eeunty—charter—county—city—and—eednty,
chartereities-and-counties-or-otherpolitical subdivision-eragency
ofthis—state,on the sale, use, ownership, holding, or other
distribution of cigarettes and tobacco products except as provided

by Sectlon 30111—'Fhe—|:eg+slatbwe—ﬁﬁds—and—deelaFes—tha{—the need
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